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Via Capitol Website
February 25, 2009
Senate Committee Water, Land, Agriculture and Hawaiian Affairs
Hearing Date: Wednesday, February 25, 2009, 2:45 p.m., CR 229
Testimony in Opposition to SB 645 SD1 – Relating to Kakaako
(Increased Reserved Housing Requirements)
Dear Chair Clayton Hee, Vice-Chair Jill Tokuda and WTL Committee Members:

My name is Dave Arakawa, and I am the Executive Director of the Land Use Research Foundation of Hawaii (LURF), a private, non-profit research and trade association whose members include major Hawaii landowners, developers and a utility company.  One of LURF’s missions is to advocate for reasonable, rational and equitable land use planning, legislation and regulations that encourage well-planned economic growth and development, while safeguarding Hawai’i’s significant natural and cultural resources and public health and safety.
LURF supports the development of housing projects in Kakaako which include affordable housing units, however, we are opposed to SB 645  SD1 in its current form and recommend that the bill be deferred until the Kakaako stakeholders and government officials can agree on a plan and incentives to increase affordable housing in Kakaako.  LURF’s opposition is based on, among other things, the following: there is no legal nexus or proportionality to justify the affordable housing requirement of 15% of floor space of common areas (including elevator shafts, corridors and stairways), residential, commercial, industrial and resort uses; the bill does not include adequate economic incentives to encourage the development of affordable housing; the proposed implementation procedures are fundamentally unfair; and it may not be consistent with the current visions, plans and processes of the Hawai’i Community Development Authority (“HCDA”), which has jurisdiction over the Kakaako area.  
We would strongly recommend that the supporters of this bill work with HCDA, which has jurisdiction over Kakaako, the Hawai’i Housing Finance and Development Corporation (“HHFDC”), the major landowners and stakeholders in Kakaako and other government agencies to develop a consensus regarding the goals, incentives and implementation of  housing projects in Kakaako which include affordable housing units.

Background.  The history of this bill can be explained in the context of the 1982 Kakaako Community Development District Plan, which was a community and government-based plan, and the findings in the recent Standing Committee Report No. 720-08 of the House Committees on Water, Land, Ocean Resources and Hawaiian Affairs and Human Services & Housing.  Based on those documents, it appears that the Kakaako Community Development District (“Kakaako district”) was envisioned as a mixed-use community, including residential, commercial, and industrial uses.  
The residential development of the district is intended to encompass housing for families of various income levels.  The State has invested at least $200 million in public funds and the landowners have also contributed to the infrastructure of the Kakaako district to advance this goal.  This investment in infrastructure has sparked increased private investment and development plans for the area.  However, the Legislature believes that the development projects in recent years have eluded affordable housing and have focused primarily on luxury homes for high-income families and the inundation of retail and commercial developments.  The Legislature believes that this bill is necessary to promote the development of affordable housing (for low and moderate income families) in the Kakaako district and to achieve the mixed-use community that was intended for the district.

SB 645 SD1. The amended purpose of this Bill is to increase the requirement for reserved housing units within planned developments proposed on lots of greater than 80,000 square feet in the Kakaako community development district, mauka area from twenty per cent of units to twenty-five per cent of residential floor area.  The increased requirement would apply only to planned developments that occur on lots greater than 80,000 square feet. Furthermore, the this bill is for planned developments greater than 80,000 square feet, and requires at least 25 per cent of the residential floor area to be constructed and made available as reserved housing units, and allows an increase to 35 per cent after December 31, 2017 unless the legislature determines there is adequate reserved housing in Kakaako. 

The Senate Committee on Education and Housing made the following amendments to SB 645 SD1: 
    (1)  Adding a definition of "area median income" and "residential floor area", and deleting the definition of "floor area", "master planned area", "median income", and "reserved housing";

      (2)  Deleting references to lots of less than three acres;

      (3)  Clarifying that for a planned development on a lot of between 20,000 and 80,000 square feet, at least twenty per cent of the units shall be reserved housing units;

      (4)  Deleting specific provisions related to the cost and size of reserved housing units;

      (5)  Deleting the rulemaking requirements before and after January 1, 2010; and

      (6)  Amending the purpose section to reflect these changes.

The proposed bill alters the development of housing in Kakaako by proposing a 5% initial increase in the reserved housing requirement for planned developments that occur on lots of three acres or more in the Kakaako Community Development District Mauka Area (from 20% to 25%) and larger increases (up to 35%) in 2018; and includes the following:

· The reserved housing requirement applies to every planned development with a height of more than forty-five feet (i.e. not more than four stories high)  or a floor area that equals or exceeds 1 ½ times the lot area for development, even if the developer intends to construct only commercial, industrial, or resort uses on the lot; 

· At least fifty percent (25%) of the floor area of the planned development is required to be constructed and made available as reserved housing units for low and moderate income families; 
· The countable floor area of a planned development for establishing the percentage for reserved housing units means the total floor area of every building on the lot of a planned development including, but not limited to, basements, elevator shafts, corridors and stairways, but shall not include the floor area developed for community or special facility uses and other exceptions; 
· To prevent a flurry of applications for planned developments before the adoption of the rules, this bill imposes a moratorium, which would prohibit HCDA from accepting development applications until the rules take effect; 
· With respect to eligibility requirements of low-or moderate-income guidelines – they will remain the same, of not more than 140% of the median income. 

· The bill prohibits developers of planned developments to make a cash payment to HCDA in-lieu of developing and making available the required reserved housing;  

· A new requirement that the reserved units shall be built prior to, or concurrently with the planned development; 
· Any project that provides more reserved housing units than required under the law may transfer excess housing credits to another project in Kakaako toward satisfaction of the reserved housing units requirement , if it satisfies certain criteria; 

· Alternatively the developer of a planned development may sell a credit to another developer of a planned development in Kakaako at a price mutually agreed upon; 
· The bill requires that the terms of the reserved housing credits transfer be approved by HCDA; 
· In order to facilitate the adoption of the rules, prior to January 1, 2010, the HCDA is required to adopt rules to effectuate the purposes of this section,  without regard to the notice and public hearing requirements or any of the requirements of Chapter 91, Hawaii Revised Statutes (“HRS”); and 
· The bill makes technical changes to HRS Section 206E-4 regarding the powers of HCDA. 
PLEASE REVIEW HIGHLIGHTS B/C NOT SURE IF STILL IN SD1 VERSION
Problems with the proposed SB 645.   
· The proposed bill, which determines the reserved housing requirement based on square footage of the project,  is unconstitutional, as it lacks a rational nexus to the development of common areas (including elevator shafts, corridors and stairways), residential, commercial, industrial and resort uses.  

· The bill is also unconstitutional, because there is no study, statistics or legal policy to justify the twenty-five percent (25%) or thirty-five percent (35%) reserved affordable housing proportional requirement on the common area, residential, commercial, industrial, or resort uses in Kakaako. 

· The portions of the bill which allow HCDA to adopt rules without regard to the notice and public hearing requirements of Chapter 91, HRS are a violation of the State’s administrative laws, and also may violate procedural due process rights; 

· The “moratorium” requirement in the bill, which prohibits HCDA from accepting applications for planned developments until the rules take effect, is fundamentally unfair and may also violate procedural due process rights, as well as constitute an unconstitutional taking; 

· HCDA should maintain flexibility and allow the possibility of in-lieu fee payment, in the event that funding is needed for certain improvements;  

· We also understand that the proposed bill may be inconsistent with HCDA’s plans, policies and processes for Kakaako-Mauka and the recent plans approved by HCDA.  We understand that HCDA’s Kakaako-Mauka plans were developed though a comprehensive planning process involving many stakeholders and issues.  This proposed bill alters those plans, policies and processes without the necessary input and participation of the Kakaako stakeholders; 
· Instead of using a punitive “stick” of mandating requirements on every Kakaako developer to provide affordable housing, the State should use “carrots” or incentives to encourage, entice, incentivize developers to build more housing products for a wide range of needs. 
Conclusion.  LURF appreciates the opportunity to express our views on this matter and while we understand the intent of this bill, we respectfully urge this Committee not to pass this measure in its current form, because it unconstitutionally imposes affordable housing requirements without the required legal nexus, does not include adequate economic incentives, the proposed implementation procedures are fundamentally unfair, and it is inconsistent with the current visions, plans and processes of the HCDA.  Instead of passing this bill, we would strongly recommend that the supporters of this bill work with HCDA, HHFDC, the major landowners and stakeholders in Kakaako and other government agencies to develop a consensus regarding incentives and the development of housing projects in Kakaako which include affordable housing units.

Thank you for the opportunity to express our views on this matter.
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