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House Committee on Water, Land & Ocean Resources

Hearing Date: February 24, 2009 at 10:00 AM in CR Room 325

Testimony in Support of HB 640: Relating to Environmental Impact Statements
(Environmental Assessment Exemptions)
Honorable Chair Hermina Morita, Vice-Chair Denny Coffman and Members of the Energy and Environmental Protection Committee, and Honorable Chair Ken Ito, Vice Chair Sharon E. Har and Members of the Water, Land & Ocean Resources Committee, 
My name is Dave Arakawa, and I am the Executive Director of the Land Use Research Foundation of Hawaii (LURF), a private, non-profit research and trade association whose members include major Hawaii landowners, developers and a utility company.  One of LURF’s missions is to advocate for reasonable, rational and equitable land use planning, legislation and regulations that encourage well-planned economic growth and development, while safeguarding Hawai’i’s significant natural and cultural resources and public health and safety.
LURF  supports HB 640,  which amends HRS §343-5(a) by excluding the installation and development of infrastructure and utilities within a public right-of-way or highway as the use of state or county lands for purposes of requiring an environmental assessment (EA). 
HB 640.  The purpose of HB 640 is to amend HRS §343-5(a) to clarify when an environmental assessment is necessary when involving the use of state or county lands. 
HB 640 amends HRS §343-5(a) by adding  the following underscored language: 

(a)  Except as otherwise provided, an environmental assessment shall be required for actions that:

     (1)  Propose the use of state or county lands or the use of state or county funds, other than funds to be used for feasibility or planning studies for possible future programs or projects that the agency has not approved, adopted, or funded, or funds to be used for the acquisition of unimproved real property; provided that [the]:
         (A)  The agency shall consider environmental factors and available alternatives in its feasibility or planning studies; [provided further that an]

         (B)  An environmental assessment for proposed uses under section [[]205-2(d)(10)[]] or [[]205-4.5(a)(13)[]] shall only be required pursuant to section 205-5(b); and
         (C)  The installation, improvement, renovation, construction, or development of any infrastructure, including but not limited to waterlines and water facilities, wastewater lines and wastewater facilities, drainage facilities, electrical, communication, or cable television utilities, and highway or roadway improvements, within any public right-of-way or highway shall not be deemed to be the use of state or county lands for the purposes of this section;
This measure will clarify what type of installation, improvement, renovation, construction or development involving any public right-of-way or highway is not considered to be “use of state or county lands,” and would not trigger the preparation of an EA. 

Background.  Ever since Chapter 343 was implemented, one of the “triggers” for the preparation of an EA document has been the “use of state or county lands.”  In the past, this term has been interpreted to mean that an EA is required for all government projects or development projects on government lands.  Also, in the past, EAs had never been required for private applications to use or “touch” state or county roadways or rights-of-way (“ROW”) for minor work touching public roadways or ROWs, such as easements, drainage, connection of waterlines and sewer lines, private driveways and access improvements, utility rights of way for overhead or underground connections, or the like. 
Recent court decisions and government policies, however, have resulted in “unintended consequences” which include interpretations by some government agencies that an EA is “triggered” and required anytime there is such minor work touching public roadways or ROWs.  As a result of such interpretations, private applicant proposals for minor work within the state or county ROW now “trigger” the preparation of an EA by the applicant.  These interpretations go far beyond the original intent of HRS Chapter 343, and cause unnecessary requirements, excessive costs and delays for private parties engaged in such minor work.  
Currently, the Office of Environmental Quality Control (OEQC) has been reviewing hundreds of such minor work projects touching public roadways or ROWs to determine whether an EA is necessary.  OEQC’s review process is transparent and subject to review by stakeholders such as other government agencies, environmental advocates, the construction industry and the general public.  As of this date, none of OEQC’s reviews of such minor work projects have been challenged or questioned by the public, or any of the stakeholders.  HB 640 would address these situations and provide an exemption for such minor work touching public roadways.

Over the past year, OEQC has worked diligently with the public, many environmental advocates, State and County Agencies, and private businesses to develop legislative language that would be appropriate in order to assure compliance with HRS Chapter 343. 
LURF’s Position. HB 640 is immediately necessary to clarify that the EA requirement should not be interpreted and expanded to include minor work touching public roadways.

We understand that a comprehensive review of Chapter 343 HRS is being conducted by representatives from the University of Hawaii Environmental Center, together with the William S. Richardson School of Law and the U.H. Urban Planning Department, which will be presented to the Legislature at the beginning of the 2010 session, however, we also recognize that this legislation is immediately needed to address the unintended consequences of recent government policies which have expanded the situations under which an environmental assessment is required beyond those originally intended by the legislature.  
Based on the above, we respectfully request your favorable consideration of HB 640.
Thank you for the opportunity to express our support for HB 640.
