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February 4, 2009
House Committee on Energy and Environmental Protection
Hearing Date: February 5, 2009 at 9:00 AM in CR 325
Testimony in Opposition to HB 545: Relating to 
The Environmental Impact Statement Law
(Requires a supplemental EA/EIS after 15 years)

Honorable Chair Hermina M. Morita, Vice-Chair Denny Coffman 
And Energy and environmental protection Committee Members:

Dear Chair Morita, Vice-Chair Coffman, and EEP Committee Members:

My name is Dave Arakawa, and I am the Executive Director of the Land Use Research Foundation of Hawaii (LURF), a private, non-profit research and trade association whose members include major Hawaii landowners, developers and a utility company.  One of LURF’s missions is to advocate for reasonable, rational and equitable land use planning, legislation and regulations that encourage well-planned economic growth and development, while safeguarding Hawai’i’s significant natural and cultural resources and public health and safety.
LURF appreciates the opportunity to provide our testimony in opposition to HB 545, which would require a supplemental environmental assessment (EA) or supplemental environmental impact statement (EIS) after the passage of 15 years from the date of the acceptance of the statement or the determination of a finding of no significant impact, if the proposed action is not completed.
HB 545.  
1. If an action has not been implemented or completed within fifteen years of the date of the determination of a finding of no significant impact, the agency that prepared the EA shall prepare a supplemental EA; and

2. If an action has not been implemented or completed within fifteen years of the date of the acceptance of an EIS, the accepting authority shall require the preparation of a supplemental EIS;

3. The EA or EIS shall comply with all the requirements of Chapter 343, including review and filing deadlines, and rules adopted pursuant to section 343-6 as of the date of the determination that a supplemental document is required;

4. The supplemental determination of a finding of non significant impact, acceptance of the supplemental EIS, or the declaration that the action is exempt under section 343-6 shall be a condition precedent to the implementation or completion of the proposed action. 

5. The Environmental Council shall prescribe procedures and criteria, as necessary, relating to supplemental EAs and EIS’.

LURF’s Position.

· The Legislature should avoid making major changes in environmental laws, and should wait for the Chapter 343 Review report.  The university of Hawaii Environmental Center, together with the William S. Richardson School of Law and the U.H. Urban Planning Department are currently conducting a study and preparing a report regarding Chapter 343, which will be presented to the Legislature at the beginning of the 2010 session.  The Legislature should refrain from passing laws such as HB 545, until the Chapter 343 Review report is completed.

· HB 545 does not state any purpose or factual basis for imposing a new requirement for a supplemental EA/EIS.  The bill does not explain why a supplemental EA or EIS would be necessary, or whether there are any other reasonable alternatives.

· If the project does not change, there is no need for a supplemental EA or EIS.  An EIS is an informational document that discloses all possible impacts of a proposed project that currently falls under HRS § 343-5.  Decision makers take the statement into consideration when the project is approved or denied.  Once the project is approved, and if every aspect of the project remains the same, there is no reason for an EIS to expire, or to require a supplemental statement.

· Existing Administrative Rules (11-200-26) already addresses the issue of a supplemental statement if an approved project significantly changes.
· Mandating a fifteen year expiration date on an EA or EIS infringes on the good faith dealings and vested rights of the landowner and/or developer and leads to uncertainty in the development process.  Bill 545 creates a uncertainty in the environmental review and development process, because it cold mean that a fully entitled project could not go forward because of the passage of fifteen years, which is arbitrary length of time. Contrary to what the general public might think, the development process is risky for developers. They spend large sums of money on various development activities prior to receiving a municipality’s final discretionary approval to proceed with the project.  The lack of certainty in the development approval process which would be created by Bill 545, can result in a waste of resources, escalate the cost of housing and other development to the consumer, and discourage investment in and commitment to comprehensive planning. On the other hand, predictability with respect to the acceptance of an EA or EIS and development process can encourages maximum efficient utilization of resources at the least economic cost to the public.
· Infringement of vested rights of projects that have already been approved and do not require additional discretionary government approvals.  If the purpose of Bill 545 is to target certain projects which are fully entitled and do not require any further discretionary government approvals, the bill may infringe on vested rights.  If such legislation passes, it can be expected that litigation alleging infringement of vested rights will cost the State and Counties millions of dollars in litigation expenses. Lengthy and costly litigation and administrative hearings regarding vested rights will divert government staff energies and public money from more productive planning efforts, deter development, slow the growth of the tax base, and interfere with the planning and development of public facilities.

For the above reasons, we respectfully request that HB 545 be held.
Thank you for the opportunity to express our opposition to HB 545.
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