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Via Capitol Website
February 9, 2009

House Committee on Education

Hearing Date: February 9, 2009, at 2:00 pm in CR 309

Testimony in Opposition to HB 1431: Relating to Education

(School Impact Fee Amendments)

Honorable Chair Roy M. Takumi, Vice-Chair Dr. Lyla B. Berg 

and Education Committee Members:

My name is Dave Arakawa, and I am the Executive Director of the Land Use Research Foundation of Hawaii (LURF), a private, non-profit research and trade association whose members include major Hawaii landowners, developers and a utility company.  One of LURF’s missions is to advocate for reasonable, rational and equitable land use planning, legislation and regulations that encourage well-planned economic growth and development, while safeguarding Hawaii’s significant natural and cultural resources and public health and safety.
LURF  respectfully opposes HB 1431, which calls for a “clarification” and better organization of Act 245 (2007), to determine school impact fees for financing new or expanding existing Department of Education (DOE) schools or facilities.  The School Impact Fee Law was established by Act 245 (2007), and was based on input, coordination and discussion among various stakeholders, including LURF.  Recent efforts by the DOE to establish an impact fee policy for West Hawaii, have raised numerous concerns and issues from the community, as well as by DOE personnel.  Now this bill proposes to make other changes in the implementation of Act 245.  We believe that more discussion is necessary among the public stakeholders, DOE, State, and its departments about the effectiveness of impact fees and its overall need or lack thereof, and the issues sought to be “clarified” by HB 1431.  Thus, we respectfully request this Committee to hold HB 1431.

Background. The State of Hawaii, Department of Education has approximately the same number of students today (+/-180,000) as they did 30 years ago.  Today, the student population is spread across 285 public schools state-wide (K thru 12).  The difference today from 30 years ago is that the distribution of the student population has been dispersed across the state.  This creates situations where existing assets (school sites) are underutilized and provides opportunities to reposition these real estate assets for future needs.  This could involve redevelopment of the site for a new school, allowing for mixed use with a redeveloped school and possibly teacher housing, or provide for new revenue sources based on long term leasing of the property. The legislature passed Act 245, Session Laws of Hawaii 2007, adopting the concept of impact fees. However,  in order to implement a program of school impact fees, it was understood that the DOE and stakeholders would work together on a pilot project.  
HB 1439. HB 1431 states that the purpose of the bill is to “clarify and better organizae the statutory provisions for school impact fees. 
LURF’s Position. We appreciate the opportunity to provide our testimony in opposition to HB 1431. We are requesting that this Committee hold HB 1431, to allow more discussion and consensus among the public stakeholders, the DOE, State and its departments.  As noted above, our position is based on the fact that the original impact fee law, Act 245, was crafted based on input from public stakeholders, and that the same practice should be applied to HB 1431.  We also oppose the approval of HB 1431, based on problems and issues raised relating to DOE’s recent attempts to move toward implementation of impact fees in West Hawaii, and DOE’s failure to validate the  collection of impact fees in West Hawaii.  

DOE’s recent attempt to impose a school impact fee for West Hawaii serves as evidence that HB 1431 could  exacerbate the problems with DOE’s interpretation of Act 245.  The following are some examples of the difficulty the DOE has had in proposing school impact fees for West Hawaii. Despite a record of declining school enrollment, DOE is planning for over 20 new DOE schools in West Hawaii within the next 10 - 25 years, and substantial impact fees, which would increase the cost of homes for new homebuyers.  Among other things, DOE’s West Hawaii proposal raised the following issues:

· More information is necessary to determine the potential backlash of impact fees. A study should be conducted to carefully collect, review and analyze data, alternatives and have more community input before increasing housing costs on new homeowners.  A recent Fact Sheet provided by the Department of Education (“DOE”), confirms that new homeowners who purchase affordable, single family homes on the outer edge of urban growth will be hit the hardest by the proposed impact fees!  This is totally inconsistent with the need to build more affordable housing that members of the workforce can afford.  Before imposing such impact fees – which will have a detrimental impact on the working residents of Hawaii – the State of Hawaii with the DOE should be obligated to:

· Provide a true, in-depth analysis, including statistical data, analysis, trends and assumptions, and make that information available for public review;

· Instead of merely reporting the enrollment figures, an in-depth review and analysis of the potential for making more efficient use of existing facilities within the proposed school impact district, including issues relating to the underutilization of schools (schools with less enrollment than capacity) and over-capacity schools should be conducted;

· Also a study could be done to conduct an in-depth review and analysis of the impact of changing school size and design standards within particular school impact districts, including school district boundary adjustments, consolidation and closure of schools;

· A list of proposed new schools and expansion of existing public school facilities, realistic timetables for construction and the detailed costs of such new facilities should be identified; 

· Engage in a real commitment to seek community input, by holding more meetings with the stakeholders and residents of potentially affected areas. 

· There is no need for schools where impact fees are being collected.  Recently, DOE proposed an impact fee district for West Hawaii to build more new schools, when the facts show that public school student enrollment is declining.  It is our understanding that a recent study by Ho’okuleana LLC of the statistical long-term and short-term trends based on demographics and population changes, new residential construction and public school enrollment show that even with an increasing population and new residential construction - public school enrollment in West Hawaii is declining.
· No Written Analysis of the Need for More Schools. The DOE has provided a “Fact Sheet” with projections of additional residential development in West Hawaii and conclusions, but DOE has not prepared a “Written Analysis” to support the need for a school impact district and has not made an Analysis available to the public, as required by §302A-D(a) and (b).   The DOE Fact Sheet merely states its projections for new residential units and follows it with conclusions that the public schools in the area will exceed capacity over a 25 year period.  There is no analysis, data,  or factual evidence that DOE’s projections and conclusions are based on an analysis of long-term and short-term statistics and trends for the West Hawaii area, based on:

· demographics and population changes;  

· recent residential construction and projections based on various state and county land use, growth, density and other applicable plans; and 

· any justifiable correlation showing an increase in public school enrollment.

· There is no proven a “rational nexus” or a “proportionate nexus” to justify impact fees – The  facts show that increasing population and residential construction in West Hawaii does not result in increased public school enrollment.  Prior to implementing an impact fee, the law requires the DOE to prove that a “rational nexus” exists between the increasing population and residential construction in West Hawaii and increased public school enrollment, which will create a need for new or expanded public school facilities.  After proving that a “rational nexus” or connection exists, the DOE must also prove that the amount of the proposed impact fees have a “proportionate nexus” to the student demand created by the new residential development.  A recent study by Ho’okuleana LLC, which included an analysis of the statistical long-term and short-term trends based on demographics and population changes, new residential construction based on various state and county land use, growth, density and other applicable plans, and public school enrollment - - shows that there is no apparent correlation between the increasing population, new residential construction and public school enrollment.

· DOE did not present facts, analysis, or proposals regarding whether costly construction of new schools can be avoided.  DOE proposed impact fees for developers in West Hawaii, yet the facts showed that several West Hawaii public schools have less enrollment than capacity and there is room in existing schools to accommodate increases in public school enrollment.  It is also our understanding that the Ho’okuleana study shows that a number of schools in the proposed West Hawaii school impact district are currently under-utilized, having less enrollment than their capacity, and that some of the schools in the district with excess capacity also allow Geographic Exceptions (students living outside of the school district) which increase enrollment.   This important information and data is not provided or analyzed in DOE’s Fact Sheets.

· DOE’s presentation did not include facts, analysis or proposals regarding whether the DOE could prudently adjust school district boundaries to accommodate additional students and avoid costly construction of new schools and impact fees on new owners of affordable homes.  One possible alternative to the issue of increasing enrollments would be to adjust school complex district boundaries to deal with the problems of underutilized schools (with less enrollment than capacity) and schools that are over-capacity.   As noted in the Ho’okuleana, LLC study, such boundary changes could serve to maximize the utilization of school facilities.  A couple of DOE principals from West Hawaii suggested realignment of district boundaries instead of imposing school impact fees.  The DOE has not addressed the issue or provided any data, proposals or analysis relating to adjusting school district boundaries, or the consolidation or closure of underutilized schools.

· DOE has not pursued the powers granted by the Admissions Act and State Constitution to use public lands to support public schools.  Both the Admissions Act and the Hawaii Constitution support the use of the state lands for schools sites and to create “Public Educational Land Trusts” which can generate revenue from public lands to support the construction and operation of new public schools.   
In 1959, when Hawaii was admitted into the United States, the “ceded lands” were transferred to the newly created State of Hawaii, subject to the trust provisions set forth in Section 5(f) of the Admissions Act.  Hawaii Admission Act, Pub. L, No. 86-3, 73 Stat. 4, 6 (1959).  Section 5(f) provides:
“The lands granted to the State of Hawaii by subsection (b) of this section . . . together with the proceeds from the sale or other disposition of any such land and the income there from, shall be held by the State as a public trust for the: [1] Support of the public schools and other public educational institutions;….. Such lands, proceeds, and income shall be managed and disposed of for one or more of the foregoing purposes in such manner as the constitution and laws of the said State shall provide, and their use for any other object shall constitute a breach of trust for which suit may be brought by the United States.” [Emphasis added]

Article X, Section 1, of the Hawaii Constitution, further states that the State shall provide for the establishment, support and control of a statewide system of public schools free from sectarian control, a state university, public libraries and such other educational institutions as may be deemed desirable, including physical facilities therefore.  [Emphasis added)
Impact fees are only a short-term alternative to fund part of the costs of Hawaii’s schools – Public Educational Land Trusts may be a solution.  In light of the current economic crisis being faced by the State, we would respectfully recommend that - before trying to “clarify” the law for determining whether impact fees would be able to finance new or expand existing schools – DOE, the Board and the Legislature  must consider the creation of a “Public Educational Land Trust,” which is consistent with the authority granted by the Admissions Act and Hawaii State Constitution.  If created, a Public Educational Land Trust would allow state agencies the ability to use State lands and revenues generated from State lands to support the construction and operation of public schools.   

Land trusts are usually very rigid and cumbersome; however, most of the land grant states (i.e. the 26 states west of the Mississippi) employ such land trusts, as they were required to set aside lands for the “Common School Funds” as a condition of being admitted into the United States.  Theses states presently manage the Common School Funds which are lands that are used for one of two purposes:  1) School Sites; or 2) Generate revenues which are used solely by the public schools.  School lands were granted by Congress to those states at the time each new state joined the Union and the land grants were originally made for a single, explicitly stated purpose:  to support common schools and similar public institutions.

The granted Land Trust lands, in combination with the revenues and permanent funds they produce, are generally viewed as a “trust.”  Hence, trust land managers approach their management responsibilities under the same array of rules and enforcement mechanisms that surround any trustee.  The corpus of the trust is determined by its value and comprised of the land and money (permanent fund).
With public and legislative support, it is possible that such land trusts could be established in Hawaii.  The use of State lands for new public school sites and the use of State lands and existing public school sites to generate revenue for DOE construction and operation of public schools are important alternatives that should be addressed by a DOE Analysis – prior to imposing costly impact fees on new affordable home buyers.
Conclusion. Based on these reasons, we respectfully request that this Committee hold HB 1431, until there is discussion and a consensus  among the public stakeholders, DOE, the state and its departments.  As noted above, Act 245, the school impact fee law, was based on input, coordination and discussion among various stakeholders, including LURF.  Recent efforts by the DOE to establish an impact fee policy for West Hawaii, have raised numerous concerns and issues from the community, as well as by DOE personnel.  Now this bill proposes to make other changes in the implementation of Act 245.  We believe that more discussion is necessary among the public stakeholders, DOE, State, and its departments and stakeholders about the effectiveness of impact fees, its overall need or lack thereof, and the other issues raised in this bill.

We appreciate the opportunity to provide comments on this matter. Should you have any questions, please feel free to contact us at (808) 521-4717 or via e-mail at darakawa@lurf.org.
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