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Via Capitol Website
February 23, 2009

House Committee on Water, Land and Ocean Resources and 

Committee on Agriculture
Hearing Date: February 23, 2009, at 9:00 AM in CR 325
Testimony in Opposition to HB 1008: Relating to Land Use
(New Subdivision Requirements for Real Farms)

Honorable Chair Ken Ito, Vice Chair Sharon E. Har, and House Water Land and Ocean Resources Committee Members,  and Honorable Chair Clift Tsuji, Vice-Chair Jessica Wooley, and House Agriculture Committee Members:

My name is Dave Arakawa, and I am the Executive Director of the Land Use Research Foundation of Hawaii (LURF), a private, non-profit research and trade association whose members include major Hawaii landowners, developers and a utility company.  One of LURF’s missions is to advocate for reasonable, rational and equitable land use planning, legislation and regulations that encourage well-planned economic growth and development, while safeguarding Hawaii’s significant natural and cultural resources and public health and safety.

This measure appears well-intended, however, LURF respectfully opposes HB 1008, which would mandate new requirements for agricultural subdivisions and building permits for farm dwellings. Our opposition is based on the following:

· The proposed law creates new terms and requirements relating to “agribusiness feasibility,” “established and substantial agribusiness activity,“ and “family subdivisions,” which are vague, ambiguous and subjective, making the requirements subject to different interpretations and hard to enforce; 

· Burdensome bureaucratic requirements will cause expenses and delays for farmers and agricultural land owners;

· Counties lack the training and expertise to evaluate and enforce new “agribusiness” requirements; 

· Unnecessary regulation and infringement on Counties’ “home rule;” and 

· HB 1008 also creates an unenforceable “unfunded mandate.”
If the Legislature is serious about encouraging and supporting meaningful agricultural operations, it should not pass laws like HB 1008, which mandate more regulation, red tape and expenses for farmers. Instead, it should concentrate on improving the operations of the Agribusiness Development Corporation (ABC); assure irrigation water, infrastructure and processing facilities for agricultural operations; and provide more incentives for farmers.  LURF is willing to work with the Department of Agriculture (DOA) and other agricultural stakeholders on the issues and concerns which gave rise to this legislation. 

HB 1008.  The proposed bill will create new requirements and conditions for each application for county subdivision and county building permits for farm dwellings on lands in the agricultural  land use district, with an overall master productivity rating of class A and B. Depending on the circumstances, the law may or may not apply to “family subdivisions.”  A summary of the new subdivision and building department requirements and conditions are as follows:      
· New “Agribusiness Feasibility” Requirements for County subdivisions.  For any subdivision application which includes a farm dwelling, the County shall require that the applicant demonstrate the feasibility of “agribusiness” as the primary activity undertaken on the land. Evidence of feasibility shall include consideration of:

· Sufficiency of irrigation water, in quantity, storage, and distribution of irrigation water for each proposed lot to meet anticipated maximum demand; 

· Adequacy of infrastructure, such as internal roadways, utilities, and areas for the common use of lot owners; 

· Proposed agribusiness uses and

· Agronomic suitability for the area,

· Cost of production, 

· Potential income, and 

· market outlook; and

· Form of organization of lot owners and 

· How the organization of lot owners will optimize agribusiness uses.
· New Building Permit requirement to show “Established and Substantial Agribusiness Activity.” For any building permit for a farm dwelling, the county shall require that the applicant for the building permit demonstrate an “established and substantial agribusiness activity.” Evidence of an established and substantial agribusiness activity shall include 

· Annual income from agribusiness; 

· Capital expenditures for agribusiness; and 

· A Farm Plan demonstrating substantial progress in achieving a successful agribusiness activity. 

· New deed restrictions or covenants. The bill mandates new deed restrictions or covenants requiring that the lot owner or lessee to use the lot “primarily for agribusiness” as long as the land is classified in the agricultural land use district, and such deed restriction or covenants shall be in conformance with the intent and purpose of chapter 165 and section 205- 4.6 , and such agribusiness restrictions or covenants shall run with the land; 
· Recordation of deed restrictions and covenants. Upon receipt of subdivision approval, or building department approval, the applicant shall record with the bureau of conveyances or land court, the deed restrictions or covenants; and 
· Enforcement of deed restrictions and covenants by counties.  HB 1008 also requires the appropriate county authority to enforce the deed restrictions or covenants.
LURF’s Position. HB 1008 appears to be an attempt by the DOA to micromanage the counties’ policies and processes for Agricultural  subdivisions and building permits.  We oppose HB 1008, based on, among other thing, the following:   
· Vague, ambiguous and subjective terms and conditions.  The new state requirements create new terms and requirements relating to the evaluation and finding of “agribusiness feasibility, “established and substantial agribusiness activity,” and “family subdivisions.” Such terms will be hard to enforce, because they are subject to interpretation and could be determined differently between the various counties, and even between officials within the same county; 
· Burdensome bureaucratic requirements will cause expenses and delays. The onerous requirements of this bill will require farmers and agricultural land owners, to go thru a lot of red tape and additional expenses for the preparation of required studies and documentation relating to irrigation water, agronomy, production costs, potential income stream, market outlook, the form of lot owner organization, capital expenditures. The additional time-consuming preparation and review of such studies and reports will also delay permit processing;
· Lack of County expertise to evaluate and enforce new agribusiness requirements.  At the present time, the Counties do not have the training or expertise to evaluate and enforce the new subdivision and building permit requirements; 
· Unnecessary regulation and infringement on Counties’ “home rule.” This measure is unnecessary, as each county has its own unique rules and regulations which govern agricultural subdivisions and building permits on agricultural lands.  In fact, the process at the City and County of Honolulu (City) includes Department of Agriculture review and approval prior to approval of any agricultural subdivision.  The City is also considering other zoning requirements to address dwelling units on agricultural lands; and 
· HB 1008 also creates an unenforceable “unfunded mandate.” This bill would create an “unfunded mandate,” because this new state law creates major new requirements for county review, evaluation and enforcement, which will cause increased county administrative costs - - costs which will not be funded or reimbursed by the State.  Such a state law, which requires the counties to establish and enforce rules, based on a state initiative, policy or law - - without state funding - - would be an “unfunded mandate,” which the counties could refuse to implement, and thus, is unenforceable.
It appears that this measure was well-intentioned, however, if the Legislature is serious about encouraging and supporting meaningful agricultural operations, it should not pass laws like HB 1008, which mandate more regulation, red tape and expenses for farmers. Instead, it should concentrate on improving the operations of the Agribusiness Development Corporation; assure irrigation water, infrastructure and processing facilities for agricultural operations; and provide more incentives for farmers.  LURF is willing to work with the DOA and other agricultural stakeholders on the issues and concerns which gave rise to this legislation. 

Based on the above, we respectfully request that HB 1008 be held in your Committees. 
Thank you for the opportunity to express our opposition to HB 1008.
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